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Incorporating
Litigation
Communications
Expertise into
the Trial Team
Imagine you are defense trial counsel in high-profile,
mass tort litigation. You have strong factual and legal
defenses to the plaintiffs' claims, a stable of quality
experts, a top-notch trial team and a sound trial strategy
validated through multiple jury research

exercises. Your household-name client is
committed to trying the case and the like-
lihood of a defense verdict is strong. Sure,
plaintiffs' lawyers have saturated the air-
waves and Internet with advertising bash-
ing your client's product, and a dozen or
more social media sites are on the attack;
but, in your mind, the best possible pub-

lic relations for your client is a defense
trial verdict. And besides, communications
strategy is the client's domain, not the legal
team's. So, similar to many of your defense
brethren, you shy away from microphones,
reporters and bloggers and stay within the
comfort zone of the courtroom, confident
that the PR wars being waged against your
client are merely a nuisance that wil not
affect the trial outcome.

In today's legal and communications
environments, is that the right approach?
Or, in a world where the plaintiffs' bar's
advertising is more sophisticated than ever
and Facebook, Twitter, Pinterest, Tumblr,
and the blogosphere bombard the public
daily with misinformation about our cli-
ents' products or services, should the legal
team include a communications specialist,
not just for "spin controL" but as an integral
part of legal strategy? In many cases, we
think the answer to that question is "yes."
Properly incorporated into and coordi-
nated with overall defense strategy, in our
experience a smart litigation communica-
tions plan can be an important weapon to
help defense counsel win high-profile cases
in a courtroom and prevent new ones from
ever being filed. In this article, we examine
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the dynamics that support incorporating a
litigation communications component into
a defense, the mechanics of doing so, and
some discovery and ethical considerations
that bear upon the process.

The Importance of Litigation
Communications to Defense Strategy
It can scarcely be doubted that the court of
public opinion can profoundly affect what
takes place inside a court of law. As Chief
Justice Rehnquist remarked over a quarter-
century ago, "Somewhere, 'out there' beyond
the walls of the courthouse, run currents
and tides of public opinion which lap at the
courtroom door." Address to Suffolk Uni-
versity School of Law, Boston, MA, April
17, 1986. Understanding those currents and
tides, and using them to a client's advantage,
is an important part of a trial lawyer's job.

At the same time, however, many
litigators take a dim view of public rela-
tions and communications specialists. If a
jury trial is a search for truth occurring in
a tightly controlled setting subject to rules
of procedure and evidence and overseen

by a neutral arbiter, even very good trial
lawyers often view a public relations cam-
paign as the complete opposite: an effort
to manipulate and hide the truth, occur-
ring in an environment with few rules and
no referee. If a litigator's job is to find the
facts, so the argument goes, the PR consul-
tant's job is to spin them.

What trial lawyers often fail to real-
ize is that communications specialists are
far more than "spin doctors" devoted to

manipulating the public's perception of
LiLo, Kanye and Kim, Barack Obama, and
Mitt Romney, and most of what appears on
page 6 of the New York Post. Skiled pub-
lic relations consultants can help simplify
complicated stories that the public may
have diffculty comprehending; they can
illustrate inaccuracies and flaws in oth-
ers' reporting on a particular subject; and
they can highlight and publicize facts-

not "spin" them-that media outlets, for
whatever reason, may choose to downplay
or overlook altogether. It is in these realms
that a litigation communications specialist
has much to offer a trial team.

From the defense standpoint, the impor-
tance of litigation communications is
derived from two truths: (1) the language
of the courtroom and the litigation process

generally is foreign to most lay observers;
and (2) prosecutors and the plaintiffs' bar
have become extremely adept at conveying
their messages through a variety of media
to a wide range of audiences. Many state
attorneys general, federal and local prose-
cutors, and plaintiffs' lawyers possess ded-
icated communications teams responsible
for publicizing legal actions. For them,
effective PR is simple. They need only for-
ward to a reporter a newly filed complaint,
often before serving it to your client, rife
with incendiary accusations of wrongdo-
ing and greed on your client's part, and
the bell has been rung. And almost invari-
ably, their themes are simple and straight-
forward-an evil, multinational chemical
company has polluted local groundwater
and poisoned innocent people in the name
of profit-while the pro-defense facts, usu-
ally more nuanced and complicated, are
typically less compelling to the public.

Importantly, these efforts are intended
to do more than shape public opinion:
they also seek to limit the defense team's

legal strategies and options. For example,
though plaintiffs' lawyers strive to justify
their "bad drug" TV and Internet adver-
tising, urging viewers to contact their finn
if they or a loved one have suffered injury
while taking drug X, as merely "infor-
mational" or a "public service," in truth
those ads have other, more nefarious aims.
After hearing or reading those ads, many
patients wil ask their physicians to switch

their medication and many physicians wil
be less inclined to prescribe it, thus directly
affecting product sales. Moreover, through
sophisticated local TV buys and search
engine optimization techniques, plain-
tiffs' lawyers are often able effectively to
link their "bad drug" ads in time and
space to a client's own direct-to-consumer
promotions, further damaging the brand.
Beyond their effect on a company's bottom
line, "bad drug" ads are effective tools for
recruiting new plaintiffs, thus increasing
the cost and length of litigation. And plain-
tiffs' lawyers routinely concentrate airing
their TV "bad drug" ads in media markets
where plaintiffs have multidistrict litiga-
tion or have filed large numbers ofiawsuits
and where prospective jurors wil see them.
These effects underlie what we submit is the
true purpose of these ads: to pressure a cli-
ent to abort a litigation strategy and into

a settlement mode. Without an effective
response designed to neutralize an oppo-
nent's PR strategy, a client may find its legal
strategy toolbox a few tools short too early
in a dispute.

All too often, a defense rejoinder to a

prosecutor's or a plaintiffs PR blitz is "no
comment," or "we don't discuss pending
litigation." Such responses are rarely, if.....

Without an effective
response designed to

neutralize an opponent's

PR strategy, a client may

find its legal strategy

toolbox a few tools short

too early in a dispute.

ever, a good option. Even casual viewers of
60 Minutes or 20/20 know that individu-
als often take the "no comment" response
to a pointed, inflammatory accusation of
wrongdoing as a virtual admission of guilt.
"No comment" allows incorrect or mis-
leading information about your client to
go unchecked and emboldens the other
side to further spin the facts in its favor.
At a bare minimum, "no comment" rep-
resents a lost opportunity to offer your cli-
ent's version of the facts to key audiences.
Good defense counsel would never permit
a false or misleading legal argument to go
unchallenged in a courtroom. For the same
reasons, defense counsel should never give

the other side free rein to define key issues
unilaterally to its advantage in the court of
public opinion.

A well-crafted litigation communica-
tions strategy can respond to these efforts
properly. When used correctly, a litigation
communications specialist assuredly wil
not "spin" anything. Rather, a good, solid

litigation communications strategy wil
make complicated things understandable
for a wide variety of audiences. The goals of
a good litigation communications program
generally include the following:
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. Spreading the true facts to multiple

audiences, including the media, the gen-

eral public, and potential legal deci-

sion makers;
. Protecting against additionaL, copy-cat

litigation or issue-based attacks;
. Explaining and reinforcing defense strat-

egy before a wide range of audiences;
. Staying ahead of the news cycle, both to

shape the news environment by effec-
tively delivering information about a
lawsuit in terms that the public can

understand and to correct the record so
that an opponent's spin does not com-
promise trial strategies; and

. Educating the media about the legal

events that happen at trial, such as the
significance of a motion or filing or the
importance of a particular court ruling,
so that the media can accurately report
on those events to the public.
Substantial research suggests that an

effective pretrial and trial communica-
tions strategy can influence the outcome
of civil and criminal cases. See, e.g., Moran
and Cutler, The Prejudicial Impact of Pre-
trial Publicity, 21 Journal of Applied Social
Psychology 345-67 (1991); Greene, Media
Effects on jurors, 14 Law & Human Behav-
ior 439-50(1990); Otto et al., The Biasing
Impact of Pretrial Publicity on juror judg-
ments, 18 Law and Human Behavior 453-
69(1994). Wholly apart from individual
lawsuits, a well-conceived and well-exe-
cuted litigation communications strategy
can also help diminish the overall threat
of litigation, dissuade governmental off-
cials and regulators from taking actions
adverse to your client's legal interests, and
rebut a plaintiffs counsel's attempts to gain
a tactical advantage in litigation by making
incomplete and misleading public state-
ments, which all can affect a client's over-
all legal defense critically.

Augmenting a Trial Team with
Litigation Communications Expertise
For these reasons, we strongly advocate, in
appropriate cases, adding a litigation com-
munications consultant or firm to a defense
trial team. That person's or firm's role is
to devise and to recommend to a defense
team, and if approved, to implement lit-
igation communications strategies that
support the overall defense litigation strat-
egy. The outside counsel should retain the
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consultant rather than work with a mem-
ber of the client's own communications
or PR department. In addition, a litiga-
tion communications consultant should be
brought onto the defense team at the earli-
est opportunity, and preferably not on the
eve of triaL. Finally, the consultant should
have substantial experience in litigation
communications specifically; general PR
expertise and even "crisis communica-
tions" know-how wil not alone suffce.

The importance of having a communica-
tions consultant on a trial team and of inte-
grating communications strategy with the
defense's litigation themes cannot be over-
stated. Communications designed to bol-
ster a defendant's image or product brand
or to mitigate against lawyers' "bad prod-
uct" ads, if made without regard to a litiga-
tion strategy, may well inadvertently bolster
one of a plaintiff's central themes in many
mass tort or product liability cases: the de-
fendant's pursuit of "profits before safety."
Additionally, inconsistent statements re-
ported in the court of public opinion can po-
tentially undermine both the business and
legal strategies supporting those statements
and damage a client's credibility. Closely co-
ordinating litigation communications and
trial strategy is therefore a must.

Whether to involve a communications
consultant in the development and the
implementation of legal strategy, and not
merely to manage adverse publicity arising
from litigation, is another important consid-
eration. As discussed in greater detail below,
whether a consultant becomes truly engaged
in developing legal strategy will substan-
tially determine whether the attorney-client
or work product privileges shield the consul-
tant's efforts from discovery requests. Com-
munications strategies designed to dissuade
potential plaintiffs from filing lawsuits, for
instance, serve a legal strategic purpose, not
merely a traditional PR one.

An effective litigation communications
team wil contain several important play-
ers in addition to an outside consultant.

Because litigation communications invari-
ably affects the public's perception of a cli-
ent and its business, senior management
and in-house counsel are essential mem-
bers of the team. Since a litigation com-
munications team exists to support overall
legal strategy, the outside trial counsel's

direction and involvement is crucial as

welL. Hiring local or regional PR firms may
become necessary with mass tort litiga-
tion in multiple jurisdictions, especially

where the local or regional firms have well-
developed relationships with the local or
regional media. Those local firms are often
invaluable to understanding how proposed
messages may affect target audiences in
individual markets.

Mobilizing a litigation communications
team at an early stage is important. For
example, when a client announces a large-
scale product recall or safety advisory,
within the same week plaintiffs' lawyers
invariably issue press releases announc-
ing lawsuit filings, and "bad product" ads
follow closely on their heels. These efforts
represent more than mere litigation brag-
ging and self-promotion; the plaintiffs' bar
seeks to shape the news environment to its
advantage as quickly as possible. A defense
team wil want to make it an immediate

priority to counter those messages with
accurate information about a product and
impending litigation rapidly and before
public opinion regarding a dispute has

solidified and before the messages have
effects on legal strategies. Governmental
investigations, unexpected vilification in
the media, and business reversals, among
other things, also may signal that high-
profile litigation is on the way and that a
defense team should muster litigation com-
munications support quickly.

Defense counsel should also carefully
consider who wil serve as a client's public
spokesperson. In some instances, a lawyer
on the trial team may fill that role nicely; in
others, an in-house spokesperson may be the
preferable choice. Sometimes, and depend-
ing on the target audience, the best spokes-
person may have no preexisting relationship
with a client or the litigation. If, for instance,
the object of a litigation communications
strategy is to dissuade state attorneys gen-
eral from taking legal action against your
client, a former attorney general with expe-
rience with the pressures and the pitfalls of
the job, might be the best choice. Regard-

less of whom he or she may be, the selected
spokesperson must understand the poten-
tial trial strategy and the potential defense
themes and undergo media training before
being introduced to the public.

Finally, once a communications team is
in place, the outside trial counsel should
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direct it. As noted above, coordinating a
communications strategy with the defense's
legal objectives is cruciaL, and trial counsel
is best situated to accomplish this. In addi-
tion, placing a communications team under
the direction of outside counsel maximizes
the likelihood that the attorney-client and
work product privileges will shield the
team's efforts from discovery requests.

Discovery Considerations
Before embarking on a litigation communi-
cations strategy, a defense team must weigh
the risk that a communication consultant's
and a communication team's efforts may
become the target of plaintiff's discovery
requests. A defense team must address
two particular questions: (1) whether priv-
ileges wil protect a communications con-
sultant's efforts from discovery completely,
and (2) if not, whether sharing the defense
team's legal strategies and tactics with the
consultant waives any attorney-client or
work product privileges that may otherwise
apply to the strategies or tactics.

As to the first issue, the court deci-
sions have been mixed. Several courts
have broadly held that when a consul-

tant is retained to provide litigation advice
and not merely to provide public relations
"spin," attorney-client and work product
privileges may apply to the consultant's

work. For instance, in In re Grand jury Sub-
poenas Dated March 24, 2003, 265 F. Supp.
2d 321 (S.D.N.Y. 2003), attorneys for a high-

profile target of a criminal investigation

retained a PR firm to assist the attorneys in
avoiding an indictment. When the govern-
ment subpoenaed the PR firm and its lead
consultant to provide documents and tes-
tify before a grand jury, the firm claimed
attorney-client and work product privilege
applied to many of the requests and ques-
tions. Upholding many of the claims of
privilege, the court held:

This Court is persuaded that the ability
ofiawyers to perform some of their most
fundamental client functions-such as
(a) advising the client of the legal risks of
speaking publicly and of the likely legal
impact of possible alternative expres-
sions, (b) seeking to avoid or narrow
charges brought against the client, and
(c) zealously seeking acquittal or vindi-
cation-would be undermined seriously
if lawyers were not able to engage in

frank discussions of facts and strategies
with the lawyers' public relations consul-
tants... In consequence, this Court holds
that (1) confidential communications
(2) between lawyers and public relations
consultants (3) hired by the lawyers to
assist them in dealing with the media in
cases such as this (4) that are made for
the purpose of giving or receiving legal
advice (5) directed at handling the cli-
ent's legal problems are protected by the
attorney-client privilege.

In re Grand jury Subpoenas, 265 F. Supp.

2d at 330-31.
Similar results were reached in other

cases. See, e.g., In re Copper Market Anti-
trust Litigation, 200 F.R.D. 213, 215-16,
219 (S.D.NY 2001) (holding that confiden-
tial communications among PR consul-
tants, the defendant, and its in-house and
outside counsel "made for the purpose of
facilitating the rendition of legal services
to (defendantJ can be protected from dis-
closure by the attorney-client privilege");
FTC v. GlaxoSmithKline, 294 F.3d 141, 148
(D.C. Cir. 2002) (holding that communica-
tions involving public relations consultants
were entitled to attorney-client protec-
tion because the consultants hired by cli-
ent "became integral members of the team
assigned to deal with issues (thatJ... were
completely intertwined with (GSK'sJ liti-
gation and legal strategies"); In re Vioxx
Products Liability Litigation, 2007 U.S.

Dist. Lexis 23164 (E.D. La. Mar. 5, 2007)
(holding that the attorney-client and work
product privileges protected materials gen-
erated by the public relations consulting
firm hired by Merck's counsel relating to
prospective Vioxx litigation).

Other courts, however, have construed

the privilege issues more narrowly and
held that public relations advice, even if

bearing on anticipated litigation, gener-
ally is not privileged and is subject to dis-
covery. See, e.g., Calvin Klein Trademark
Trust v. Wachner, 198 F.R.D. 53, 54-55
(S.D.NY 2000) (holding documents gen-
erated by a public relations firm retained
for litigation purposes, which "appear on
their face to be routine suggestions... as to
how to put the 'spin' most favorable to CKI
on successive developments in the ongo-
ing litigation," discoverable and noting "(il
t may be that the modern client comes to
court as prepared to massage the media

as to persuade the judge; but nothing in

the client's communications for the for-
mer purpose constitutes the obtaining of
legal advice or justifies a privileged sta-
tus"); Chevron Corp. v. Salazar, 2011 U.S.
Dist. Lexis 92628, at *4-5 (S.D.NY Aug.
16,2011) ("drafts of press releases, memo-
randa circulating news stories to attorneys,
and the like,... although they may assist

......
Inconsistent statements
reported in the court

of public opinion can

potentially undermine both

the business and legal

strategies supporting those

statements and damage
a client's credibility.

counsel in formulating legal advice, are not
generally protected by the attorney-client
privilege"); In re New York Renu With Mois-
tureloc Product Liability Liigation, 2008
U.S. Dist. Lexis 88515, at *20 (D.S.C. May
6, 2008) ("basic public relations advice,

from a consultant hired by the corporate
client, is not within the privilege"); Haugh
v. Schroder Investment Management North
America, Inc., 2003 U.S. Dist. Lexis 14586,
at *8 (S.D.N.Y. Aug. 25, 2003) ("(aJ media
campaign is not a litigation strategy"); In
re Prograf Antitrust Liigation, 2013 U.S.

Dist. Lexis 63594, at *10 (D. Mass. May 3,
2013); Egiazaryan v. Zalmayev, 2013 U.S.
Dist. Lexis 33351, at *39-42 (S.D.N.Y. Mar.
8,2013).

One key distinguishing characteris-
tic between the Grand jury and Calvin
Klein decisions and their respective prog-
eny appears to be the degree to which
the consultant's efforts were intended to
impact litigation strategy. When a PR firm
is retained-even by outside counsel-pri-
marily to provide a positive "spin" on liti-
gation and to protect the client's brand or
public image, the risk that the PR firm's
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communications and work product will be
discoverable is substantial. However, the
greater the connection between a PR firm's
efforts and the actual litigation strategy,
the more likely it becomes that a court wil
find that the attorney-client or work prod-
uct privileges protects those efforts.

Fortunately for defense counseL, the sec-
ond issue, whether sharing defense strat-.....
Sometimes, and

depending on the target

audience, the best

spokesperson may have

no preexisting relationship

with a client or the
litigation.

egies and tactics with a communications
consultant waives any privileges that may
otherwise attach to them, is much clearer.
Even those courts that have declared that a
PR firm's original work product and com-
munications is discoverable have none-
theless generally held that when a defense
attorney shares his or her own privileged
work product with a communications con-
sultant who, in turn, maintains that work
product in confidence, the privilege is not
waived. See, e.g., Calvin Klein, 198 F.R.D.
at 55; Chevron Corp. v. Salazar, 2011 U.S.
Dist. Lexis 92628, at *6; Egiazaryan, 2013
U.S. Dist. Lexis 33351, at *43-44.

Ethical Considerations
Defense team members involved in litiga-
tion communications strategies must also
be mindful of applicable ethical limitations,
most notably Rule 3.6 of the ABA Model
Rules of Professional Conduct, which in
pertinent part provides the following:

Trial Publicity. (a) A lawyer who is par-
ticipating or has participated in the
investigation or litigation of a matter
shall not make an extrajudicial state-
ment that the lawyer knows or reason-
ably should know wil be disseminated
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by means of public communication and
wil have a substantial likelihood of
materially prejudicing an adjudicative

proceeding in the matter.
The Supreme Court has held that the Model
Rule 3.6 "substantial likelihood of material
prejudice" standard passes muster under
the First Amendment. Gentile v. State Bar
of Nevada, 501 U.S. 1030 (1991).

Several courts have found attorneys'
comments to the media made before or
during trial to violate Model Rule 3.6.

See, e.g., In re Liz, 721 N.E.2d 258 (Ind.
1999); Attorney Grievance Commission v.
Gansler, 377 Md. 656, 835 A.2d 548 (2003);
In re Brizzi, 962 N.E.2d 1240 (Ind. 2012). In
other cases, however, the courts have held
that attorneys' media statements either
failed to create a "substantial likelihood of
material prejudice" or were otherwise pro-
tected by one of the safe harbors in Model
Rule 3.6. See, e.g., PCG Trading, LLC v. Sey-
farth Shaw, LLP, 460 Mass. 265,951 N.E.2d
315 (2011); Harris v. Kellogg, Brown & Root
Services, Inc., 2009 U.S. Dist. Lexis 18348
(W.D. Pa. Mar. 11, 2009); jemine v. Cake
Man Raven, Inc., 2009 U.S. Dist. Lexis
92083 (E.D.NY Oct. 2, 2009); United States
Automobile Ass'n v. Lisanby, 47 So. 3d 1172
(Miss. 2010). Also worthy of note is State of
Rhode Island v. Lead Industries Ass'i, 951
A.2d 428 (R.I. 2008) (state attorney gener-
al's comment to newspaper, made on eve
of jury selection, that court-allowed dis-

covery "is just part of the despicable legal
moves the company lawyers are wiling to
make to slow down justice" held to violate
Rule 3.6; other Rule 3.6 violations reversed
on appeal).

Importantly, Model Rule 3.6 has been
adopted with substantial variations among
different states. For instance, in some states
the Model Rule 3.6 prohibitions apply only
to counsel in criminal cases, not civil mat-
ters. See, e.g., Minn. Rules of Prof' Con-
duct R. 3.6. In other jurisdictions, most
notably federal courts, courts have adopted
the Model Rule 3.6 requirements in the
form of local court rules. Given these and
other variations, as well as the fact-spe-

cific nature of the inquiry into whether
counsel's statements to the media create a
"substantial likelihood of materially preju-
dicing the trial or other adjudicative pro-

ceeding," defense counsel should ascertain

what the versions of Model Rule 3.6 in the

jurisdictions involved permit and how the
courts have interpreted it before making
statements to the press.

When Model Rule 3.6 applies, its restric-
tions govern both attorneys who serve as
the designated media spokesperson and
behind-the-scenes counsel who partici-
pate in crafting litigation communications,
regardless of whether the spokesperson
is an attorney. Rule 8.4(a) of the Model
Rules prohibits a lawyer from "knowingly
assist(ingJ or induc(ingJ another... to vio-
late or attempt to violate the Rules of Pro-
fessional Conduct." Relying on Model Rule
8.4(a), at least one court has held that an
attorney who assisted his client and third
parties to disseminate impermissible pre-
trial publicity violated the Rules of Profes-
sional Conduct even though the attorney
did not personally place the extrajudicial
statement into the public domain. State v.
Grossberg, 705 A.2d 608, 613 (DeL. Super.

Ct. 1997), app. dismissed, 698 A.2d 409
(DeL. 1997) ("aJny preparation by (coun-

selJ of his client and her parents for a tele-
vision interview should have been limited
to those areas which he himself would have
been permitted to comment. Otherwise,

Rule 3.6 is meaningless") (footnote omit-
ted); see also Mass. Bar Ass'n Ethics Op.
03-2 (2003) ("A lawyer who drafts an adver-
tisement for a client to place under its own
name runs a substantial risk of violation of
Rules 3.6 and 8.4(a)... when... placing the
same advertisement under (the lawyersJ
own name would violate Rule 3.6").

Conclusion
In high-profile litigation, litigation com-
munications support is an often overlooked
but frequently essential component of a
trial team and an overall legal defense. The
plaintiffs' bar, attorneys general, and other
legal adversa ries have become i ncreas-
ingly adept at using press releases, adver-

tising, and social media to influence the
outcome of litigation-often in mislead-
ing and inaccurate ways. Our experience

suggests that in appropriate cases engag-

ing litigation communications specialists
and integrating them into trial teams early
can effectively counter these efforts, level
the PR playing field, provide valuable stra-
tegic insight to the trial teams, and signifi-
cantly affect the course and the outcome oflitigation. I'


